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Introduction

(1]

2]

[3]

[4]

This case involves applications by both the Applicant and the Third Respondent
(the Department) to review and set aside an award of the Second Respondent
(the Commissioner) issued on 30 September 2017.

The Department employed the Applicant from 1 April 2005. Ita::ﬁarg hlm W

'\

misconduct on 24 November 2014. The disciplina mgs- Were
protracted and ended with the Applicant's dismissal '"EQJS. At the
time of his dismissal, the Applicant held the posL of [ ty Diggctor-General:

International Affairs and Trade (DDG Internanuhal)

"1

concluded with the Commissigrm:-_issuing rd on 30 September 2017.

The Commissioner concluded. tha;‘&_ne Applicant's dismissal was substantively

wants‘lﬁs =oﬁ%qm find that the Applicant's dismissal was procedurally unfair
o r;hqora grounds claimed and substantively unfair because he was not
gui a of the charges of misconduct against him.

[5] \\;Thé'-'bepartment then also applied to review (cross review) and set aside the

Commissioner's award regarding both substantive and procedural fairness.
The Department's application was filed about nineteen days' late. The
Department seeks condonation for late filing of its application. Its application
mirrors that of the Applicant in that it seeks the Court to find that the dismissal
was procedurally and substantively fair on all accounts.
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[7]

(8]
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[11]
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In seeking condonation, the Department states that it had intended to abide the
award and not to review it despite being dissatisfied with the Commissioner’s
decisions.

Its attempts to establish whether the Applicant intended reviewing the award
drew no response from the Applicant's previous attorneys. The Dep
only launched its application after it received the Applicant's ap
review the award. In other words, the Department would not haveﬂgunche
cross-review had the Applicant not applied to review the award or would have
done so sooner if the Applicant's attorneys informed. thE bépérfhﬁents
attorneys that the Applicant intended reviewing the awar;l\“l'ms led to the
Department’s belated decision also to review t 150 E T '

had also decided to review the award only after the Applicant had done so:
drafting the application took Ionger banause ;if the extensive record in this

Mr Mhambi, counsg! for the .Ap tant, submitted that condonation should be
refused. The HEpRs me

i waited, opportunistically, to see whether the Applicant
appl_';au‘.b reVis ard. The issues it raises could have been addressed in

lts“qnsgpﬁnq aff dawt and therefore, only the Applicant's review application
ught\m\be_.'____qﬁhmdered.

ree that it would be in the interests of justice that condonation be granted
forthe reasons the Department has presented. While the Department's wait-
and-see approached would not justify condonation on its own, the other
reasons are compelling. Amongst other things, the delay was not excessive
and caused little, if any, prejudice to the Applicant.

As | have indicated above, the respective parties’ applications mirror each other
in stark contrast. The Applicant and the Department each ask the Court to



4

uphold those aspects of the award respectively in their favour and set aside
those aspects against them. Consequently, in significant respects, these
proceedings resemble appeal rather than review proceedings.

The disciplinary hearing

[12] The disciplinary hearing was initially scheduled for 3 Decem

2015. <4

[13] The Department levelled the following charge }llq_g_c_:ndgb’( against the

Applicant: =
“CHARGE 1 l ’
FAILURE TO CARRY QUT LAWFUL AND REASONABLE INSTRUCTIONS

WITHOUT JUST OR_#REASONABIE CAUSE AND/OR GROSS
INSUBORDINATION & '

ALTERNATIVELY;
- ;
i EwNJMII'leTRATION, DISCIPLINE OR EFFICIENCY OF A

TE RNAT ‘_.___H__-_.
b, A ‘\:_I
_ FAICURE TO COMPLY WITH OR CONTRAVENED ACT, REGULATION OR

2 %ou are guilty of failure to obey lawful and reasonable instructions or orders by

e Director General. By your gross insubordination, the Department has

N incurred an irregular expenditure and its administration, discipline or efficiency
‘ is adversely affected.

Facts:

1. In that on or about July 2013, after the Director General had approved
the hosting of the ITU-R Joint Task Group 4-5-6-7 as per the ITU
requirement estimated costs of R1 440 400.00, you failed to obey the
D.G. direct instruction or order to confine the organisation of the ITU-R
event within the approved budget.
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2. You refused to obey the D.G.'s instruction, on 12 July 2013, to remove
the gala dinner, cocktail party and related costs thereto. Cansequently,
the Department exceeded the approved budget and therefore incurring
irregular expenditure in the amount of R4 317 869.19,

3. Your conduct severely prejudiced the administration, discipline or
efficiency of a depariment and imretrievably broken down jl'[ue trust
relationship. &

CHARGE 2
WILFULLY OR NEGLIGENTLY MISMANAGES THE‘;i?_ 3
STATE

ALTERNATIVELY;

DEPARTMENT, OFFICE OR INSTITUTION OF¥RE STATE

You are guilty of procuring outside o{ the tra;#el and accommodation contract
and exceeding the approve :
Facts:

dget.

‘Ange transport facilities, accommodation,
r, cocktail party and performance by artist
a_-z ﬁ'lQ department Supply Chain Management without prior
! ‘.' hd consequently exceeded the approved budget. It was not

2. Onversely and known to you, the approved budget of R1 440 400 was

e =

ember delegates.

based on ITU-R requirements and the above mentioned activities were
not part of the ITU-R mandatory requirements. Regardless of that
knowledge, you proceeded to procure same without following the SCM
policy and procedure and thereby exceeding the approved budget.

3. Your conduct resulted in gross irregular expenditure, severely
prejudiced the administration, discipline or efficiency of a department
and irretrievably broken down the trust relationship.

CHARGE 3
FAILURE TO CARRY OUT A LAWFUL ORDER OR INSTRUCTIONS
WITHOUT JUST OR REASONABLE CAUSE



ALTERNATIVELY;

BRINGING THE DEPARTMENT INTO DISREPUTE
ALTERNATIVELY;

FAILURE TO COMPLY WITH OR CONTRAVENED ACT, REGULATION OR
LEGAL OBLIGATION

You are guilty of above acts, collectively or respectively, for failure to }-\ghear at
the Parliamentary hearing of the former Minister, Dina Pule, on z‘w 2013
and/or submit requested additional documents and/or provide ji

failure to appear before the hearing when you were the Actis g Dire otbr General,

Facts: QAN T

1. On 10 April 2013 the Registrar of ParliamentMembéif-_ [_n Sipsts served
you with the notice, and additional wr@sg’iﬁﬂdence} to appear and
provide the required documentations fo Paflféihehl‘.lo‘int Committee on
Ethics and Members' Interests foch earing of fofmer Minister Pule which
was scheduled for 3 May l-._'cr S

2. Following your non-respifis ijthe notice and additional
correspondence sentto you by eFegistrar, the notice was served on
you by courier on 24 April 2013, to which your office confirmed receipt
on 25 April 26 '

mipdnion during her tenure as deputy minister in the

) Department of communications and records of Mexico trip in 2009
Muhich'was paid for by the Department including flight costs, hotel bills

VAU have failed to appear as per notice and failed to provide the
requested documentations without any just or reasonable explanation.
Your conduct brought the Department into disrepute; ALTERNATIVELY
fails to comply with an act statute or legal obligations.

b

CHARGE 4

FAILURE TO COMPLY WITH OR CONTRAVENED ACT, REGULATION OR
LEGAL OBLIGATION

ALTERNATIVELY;

PREJUDICE THE ADMINISTRATION, DISCIPLINE OR EFFICIENCY OF A
DEPARTMENT, OFFICE OR INSTITUTION OF THE STATE
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You are guilty of failure to comply with section 38 of the Public Finance

Management Act (PFMA), 1999.

Facts:

1. Section 38 of the PFMA stipulates that the D.G. is responsible for the
maintenance of an effective, efficient and transparent system of an
internal contrel. You failed to implement section 38 as an acting®.G. in

Parliament Joint Committee on Ethics and meqi_bers'f'htergsts n
relation to the hearing of former minister Puie. Q™ B

gdiscipli Ror efficiency of a
' ATIVELY fails to

5

2. Your conducts prejudice the administratio
department, office or institution of thg state; AL
comply with an act, statute or legal obligatiorts;

CHARGE 5

FAILURE TO CARRY .OUT A UL ORDER OR ROUTINE
INSTRUCTIONS WITHOUT JUST OR REASONABLE CAUSE / GROSS
INSUBORDINATION,
ALTERNATIVELY: \"1‘

: ity of above acts, collectively or respectively, in that you have wilfully

1 and repeatedly disobeyed the D.G.'s direct instructions to integrate Ms. Ingrid
‘. Poni into the ICT International Affairs and Trade branch.

¥ Facts:

1. On 20 January 2014 Ms. Ingrid Poni was matched and placed in the
post of Chief Director: ICT Multilateral following the completion of the
migration process reporting directly to you.

2. You have refused to obey the DG'S verbal instructions to integrate Ms.
Poni in that you refused to acknowledge her placement, give her
instructions, sign her leave application forms to authorise her leave,
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conduct her performance management and concluding of the
performance agreement for the 2014/15 financial year.

3. On 9 November 2014 you were again given direct written instruction by
the D.G. to properly integrate Ms. Poni into your branch and to conduct
and enter into Performance agreement with Ms. Poni for the 2014/15
financial year for the second semester being from October 214 to
March 2015. You deliberately refused to obey and/or t the

instructions without valid reason and/or just cause. . "1
4, Your conducts amount to gross insubordination which p;é_]j:;jig_es the
administration, discipline or efficiency of a H&g ﬂ!:n;nt office or
institution of the state; ALTERNATIVELY {gils to cBmply-with an act

statute or legal obligations.

CHARGE 6 -

GIVING FALSE STATEMENT OR EIDENCE IN‘THE EXECUTION OF YOUR
DUTIES \ ]
ALTERNATIVELY:
PREJUDICE THE ADMINISTRATION, DISCIPLINE OR EFFICIENCY OF A
CE OR INSTITUTION OF THE STATE

i

1. On 5 May 2010, whilst you acted as the chairperson of the selection
committee that recommended the appointment of Mr. Soldaat to the
position of Director Accounting and Budgeting, you misled the Director
General and/or misrepresented facts by recommending Mr Soldaat be
appointed to the position of Director Accounting and Budgeting when
he never applied for that position. On the contrary, he had applied for
Director Risk Management position for which he was shortlisted and
interviewed accordingly.
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2. You further misled the Director General and/or misrepresented facts by
stating that Mr Soldaat was head-hunted when in fact he had applied
and was interviewed for Director Risk Management position.

3. Your conduct undermined the purpose of the Department's recruitment
and selection policy. Alternatively your misrepresentations prejudice

the administration, discipline or efficiency of the De ent.
Alternatively fails to comply with an act, regulations or leg tions.
CHARGE 7 &

GIVING FALSE STATEMENT OR EVIDENCE IN THE
DUTIES
ALTERNATIVELY;
PREJUDICE THE ADMINISTRATION, DISCIPLINE: OR
DEPARTMENT, OFFICE OR INST|TU]’l0f~l‘ﬂF THE ﬁT ATE
ALTERNATIVELY:; -

FAILURE TO COMPLY WITH OR GONTRAVENED ACT, REGULATION OR
LEGAL OBLIGATION

CUTION OF YOUR

!' THite that recommended the appointment of Mr. Sydney Mongala
to\tha position of Director Risk Management, you misled the Director

. peneral and/or misrepresented facts by recommending that Mr
Mongala be appointment to the position of Director Risk Management
when he never applied for that position. On the contrary, he had applied
for Director Accounting and Budgeting position for which he was
shortlisted and interviewed accordingly on 25 April 2010.

2. You further misled the Director General and/or misrepresented facts by

stating that Mr Mongala was head-hunted when in fact he had applied

and was interviewed for Director Accounting and Budgeting position.

3. Your conduct undermined the purpose of the Department’s recruitment
and selection policy. Alternatively your misrepresentations prejudice
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the administration, discipline or efficiency of the Department.
Alternatively fails to comply with an act, regulation or legal obligation.

CHARGE 8

GIVING FALSE STATEMENT OR EVIDENCE IN THE EXECUTION OF YOUR
DUTIES 4
ALTERNATIVELY; &

PREJUDICE THE ADMINISTRATION, DISCIPLINE OR EFEJIENCY EEA
DEPARTMENT, OFFICE OR INSTITUTION OF THE STATE

ALTERNATIVELY; ¢
FAILURE TO COMPLY WITH OR CONTRAVENED ACT, R§G
LEGAL OBLIGATION

Facts:
&
1. On 18 March 244

i was, at that time, employed by the Department on six
mghlhs contract on an annual package of R746 181 as from 6
:November 2009.

“¥ vou further misied the Director General by recommending for the

approval of Mr. Kgamedi's salary review to increase to R877 842 per
annum without just or valid reasons,

3. Your conduct undemined the purpose of the Department’s recruitment
and selection policy. Alternatively prejudice the administration,
discipline or efficiency of a department.

CHARGE 9

GIVING FALSE STATEMENT OR EVIDENCE IN THE EXECUTION OF YOUR
DUTIES

ALTERNATIVELY;
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PREJUDICE THE ADMINISTRATION, DISCIPLINE OR EFFICIENCY OF A
DEPARTMENT, OFFICE OR INSTITUTION OF THE STATE
ALTERNATIVELY:;

FAILURE TO COMPLY WITH OR CONTRAVENED ACT, REGULATION OR
LEGAL OBLIGATION

You are guilty of above acts of misconduct, collectively or respectively, in
relation to the recruitment of Ms. Khulie Mdluli to the position;-"ﬁf"Biq'ector

Secretariat Support in the Director General on the following gges
Facts:

by recommending for the appuintment OFN ' i as she did not meet

the academic requirements .for the position and had failed the

ALTERNATIVELY:;

PREJUDICE THE ADMINISTRATION, DISCIPLINE OR EFFICIENCY OF A
DEPARTMENT, OFFICE OR INSTITUTION OF THE STATE;
ALTERNATIVELY:;

FAILURE TO COMPLY WITH OR CONTRAVENED ACT, REGULATION OR
LEGAL OBLIGATION, IN PARTICULAR THE DEPARTMENT'S
RECRUITMENT AND SELECTION POLICY.
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You are guilty of above acts of misconduct, collectively or respectively, in
relation to the recruitment of Mr. Lerato Kojoana for the position of Director
Internal Communications on the following grounds:

Facts:

1. On 22 June 2010 whilst you served as panel member for the sélection
committee which recommended the appointment of Mr. Koi;éah'p-lo the
position of Director internal Communications, you recopmended \fn;u-qe

the recruitment policy. [ _
2. Your conduct undermined the purpo ag X D¥partment’s recruitment
& selection policy. Algrnatigg!y prejuqi e administration, discipline
or efficiency of the DepartmeqL_AI;emgﬁf ively fails to comply with an act,

regulation or legal obligation.”

The employee objected tithe hearing on several grounds, including whether

bruary 2015. On 18 February 2015, the employee requested further
documents. The employee attended a work-related matter in Cape Town from
23 to 26 February 2015. The Department attempted to provide the documents
that he had requested on 24 February 2015 by sending the documents to his
office. The employee instructed his assistant not to accept the documents on
his behalf as he was only to return to Johannesburg on the evening of 26
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Arbitration award

[17]

(18]

i

[20]

‘As _for:

13

February 2015. However, on 25 February 2015, the employee wrote to the
chairperson requesting a postponement so that he may prepare for the hearing.

The employee did not attend the hearing. Consequently, the hearing went
ahead in his absence. The chairperson found the Applicant guilty of all the

dismissal.

The arbitration took place from 22 June 2015 to 25:NoveR

#._.
was delivered on 30 September 2017 after partles ha 3 d elivered written
arguments during August 2017.

The Commissioner found against the ' claims that his dismissal was

procedurally unfair on several grounds: nammely, because the hearing was not

postponed even though he had prior work commitments; the Department was

syBstantive fairness relating to the ten charges of misconduct, the
Gommissioner found that the presiding officer of the disciplinary hearing had

was guuty of these charges. He felt charge 6 to have been withdrawn and

concluded that the Applicant was not guilty of charges 1, 3 and 4.

Of the remaining charges, namely, charges 7, 8 and 9, he first considered the
Applicant's submissions whether these charges had prescribed and whether
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the Department had acted inconsistently by charging only the Applicant and not
anyone else involved in the acts of misconduct. The Commissioner accepted
the Department's reasons for the delay in taking disciplinary action against the
Applicant. These were that the Director-General had been suspended for a
considerable perlod she was deprived of some of her delegated powers when

charged with misconduct. Those found gwlti werexms Masét while others

resigned while the Department was in the

process of ta]dng disciplinary action

After dismissing these points, the CommSsior®T concluded the Applicant was

guilty only of charges 7, 8 and 9. :He then considered these charges sufficiently

1in Hufett Alumm.'um (Ply) Ltd vs Bargaining Council for the Metal industry and
oﬁers.'
L

“It would, in my view, be unfair for this Court to expect the Applicant to take
back the employee when she persisted with her denials and has not shown any
remorse. An acknowledgement of wrongdoing on the part of the employee
would have gone a long way in indicating the potential and possibility of

1(2008) 29 ILJ 1180 (LC) at para 45.
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rehabilitation including an assurance that similar misconduct would not be
repeated in the future"

Thus, the Commissioner concluded, the Department dismissed the Applicant
for substantively fair reasons but had done so procedurally unfairly. The
chairperson had not allowed him to make submissions or present evideace in
mitigation before pronouncing on a sanction.

Applicant's review

[25]

[26] -

'
report is 114 pages long, and:it:is not e it

tlear whether or not the report
formed part of the record that sen/ed before the Commissioner. The Applicant’s
supplementary affidavit: of 63 paées, once again, not only included the
Commissioner's award as an-ahnexure, but also another 135-page report of an

investigation i0 éitl‘;e Chief Director of Human Resources of the Department

The purpose of heads of argument is to identify the dispute and to set out the
argument to be delivered to assist the Court. The Applicant initially filed heads
of argument on 6 December 2018. These set out the employee's views
concisely. Inexplicably, the employee's representatives filed supplementary
heads on 19 December 2019. These are overly detailed at just more than 70
pages and again contain several annexures.
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Despite a Court directive that the parties file a concise record of only the
documents they rely upon, the Applicant seldom, if at all, referenced these
documents. Several documents comprise reports and lega! opinions that have
little, if any, bearing on the matter. Besides their evidentiary value, it appears

such wholesale fashion.

Worse still, the Applicant presented more than athousand pages of documents
including extracts of yet another.PSC report:=both in draft and final form. This

meaningfully refer\a_to this mﬁenThe hard copy version of what was meant to

be a concise repn

A

x bour Relations Act? (LRA) provides for Commissioners to
conduct arbltﬁltlons falrly and quickly but must deal with the substantial merits

£
A

ofnions to determine the substantial merits of the dispute, namely the

~ employee’s dismissal, before him.

Besides, the Applicant's representatives have unnecessarily burdened these
proceedings. Their approach is an exemplary illustration of how not to conduct
a matter. The disservice to the Applicant is at least two-fold: not only does his

2 No. 66 of 1995, as amended.
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Grounds of review

Procedural fairness

(32)

(33]
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case appear confusing and desperate, but censure in the form of costs is also
appropriate.

I now turn to the employee’s grounds of review.

The Commissioner concluded that the Applicant’s dlsmlssgl :
unfair because the Department had not allowed him:to make. sub iSsions in

l\cqnt complains that the

G uni:"is of procedural

mitigation regarding an appropriate sanction. Thezgi

Commissioner ought also to have foundjf:
unfairness. These include whether the ""-.:__1 3ing should have been
postponed and not taken place in his absence ""'i""'i' erefore also the timely
provision of documents) and the parties being legally represented at the

disciplinary hearing.

According to the employee, thaiCommissioner erred in finding that the presiding

officer of the heariﬁg_ was correct go ahead with the hearing in the employee’s

absence bepglie®

s absence was due to him being away on a work-related
Reived the documents to be used at the hearing.

el T
The hearing was rescheduled several times before the dates on which it finally

fusat. Ih-(esp_ntlée to the very first notice to attend the hearing, the employee

“I note the letter, and do not acknowledge its contents and flawed approach in
terms of the procedure. All the area raised on the letter written you on the
matter have not be responded to, | therefore do not recognise any hearing
notice; and procedure until; issues 1 raised have been addressed for the
process to be fair; just and reasonable. The so called presiding officer will not
really answer my concerns.”
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The employee clearly adopted an intransigent stance from the outset. He
continued with the approach and continued with the work-related trip with full
knowledge of the dates on which the hearing was to sit. When the Department
attempted to deliver documents to his office, he instructed his assistant not to
accept the documents. The employee took it upon himself not to attend the
hearing and expected that the matter must be postponed because h& had
requested the presiding officer to do so. Postponements are an inqg?g'ﬂtpe to
be sought and granted sparingly and for sound reasons. They oot me‘i‘q!y

there for the asking. A

Department to determine whether the employee.was aftend the work-related

found nothing wrong
SMmployee’s absence. |
Y& hearing. It had made all
the arrangements and had neither postponed the hearing nor agreed to do so.

The employee algo raised anBther related issue, namely, whether the
chairperson shotild, have allowed the Department to amend the charges and,
once he did so, whether he should not have postponed the hearing. The

7 -.-~._,_.- did pot consider this unfair even though, according to the

3 hus, any prejudice that amendments could cause an employee is related to

whether or not these led to the employee not being given a fair opportunity to
respond to the (amended allegations). Amendments to allegations do not
always warrant postponement unless the effect of the amendments would be
such that the entire basis of an employee’s response to the case against him
would be affected. In other words, it would not be unfair to proceed to present
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evidence on allegations that are not affected by the amendments. Amendments
that add further charges without amending the existing charges fall within this
category. The employee does not state how the amendments to the allegations
against him prejudiced him. As has already been noted above, the employee
indicated early on his reluctance to participate in the proceedings. ]‘h&_l‘efore.
the Applicant's further complaint that he was not informed about the ciédsion
not to postpone the hearing is also baseless. :-*"" N

o .
right was alg

%
ik

legal representation at the hearing even though that
him. He considers it incredibly unfair because the presiding#
the Department to pay for his legal costs. The Commissioner disagreed with

3

iogithe chairperson of the hearing

should have oblige the Department to pay his legal costs. The chairperson
refused to do so and thg

Comniissioner, it appears, considered this to be fair.

be Iegallyafrepré'se_nt “all cases, circumstances may justify legal

represntaiibrl in some cases and an absolute rule against legal representation

"Jr & cbhstih:rtional.3 Even if a disciplinary code does not permit legal

"@rripldy?eés to be represented by legal practitioners.4

hile presiding officers must consider applications for parties to be legally
presented at disciplinary hearings, | am not convinced that they may order an
employer to pay the legal costs for an employee to be legally represented. In
SAPSAWU obo Jika v Department of Justice’ the aggrieved employee referred

3 See: Hamala and another v Chairperson, Peninsula Technikon Internal Disciplinary Commitiee and
others 2002 (7) BCLR 756 (A).

4 Volschenk and Another v Morero NO and other [2011] 3 BLLR 313 (LC).

5[2000] 3 BALR 309 (CCMA).
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a dispute to the Commission for Conciliation, Mediation and Arbitration (CCMA)
and claimed that a presiding officer's refusal to order to allow him to appoint a
legal representative at state (his employer) expense amounted to an unfair
labour practice. The Commissioner, in that case, ruled that this did not amount
to a benefit and therefore did not amount to an unfair labour practice.

[42]

officers must consider applications for parties-to:be gally J presented at

disciplinary hearings, they may not have powers to ordﬁf'e_m ers to pay legal

Substantive faimess

[43] The Applicant's Heads starts and.end with asking this Court to declare the

[44]

because he was charged in his then capacity as the Acting Director-General.
e allegations for which the Applicant was found guilty and in respect of which
" the Commissioner concluded his dismissal justified, are not allegations against

him in his capacity as Acting Director-General.

[45] During oral argument, the Applicant's representatives changed tact. While
initially claiming that the lack of delegated authority applied to all the allegations
and therefore that the Applicant's dismissal should be void, the argument was
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limited by conceding that the Director-General may have had the necessary
authority to institute disciplinary proceedings against the Applicant but not to
dismiss him. In part, the Applicant argued, that the delegated authority upon
which the Director-General relied, was issued by a previous Minister.

[46] The Applicant’s arguments are not convincing and rely on form over S| -* =

Applicant as Deputy Director-General. He conceded as nJn'ulfi::h_l;ﬁ.lring h
arbitration, and the Director-General did not need to rely 80 any.delegation of
authority in this regard. The relevant Minister as the Execufiye Atthority only
attends to dismissals relating to heads of Departm

[47]

[48] In Steﬁnkéiqp and athers (National Union of Metalworkers of South Africa
intg'p_venfﬂgj- v Edcon Ltd® the Constitutional Court made clear (albeit in the

conf'etqt’ of dismissals for operational requirements in terms of section 189A of
f“‘"h,r: F.

LRA .that employees whose cause of action arises from the LRA are
fined to remedies provided for by the LRA. Claims that dismissal is unlawful
null and void are not provided for by the LRA, and the CCMA and this Court
; 'Iéck the power to declare dismissals nul! and void as opposed to unfair.

[49] The Applicant claims that the charges the Department levelled against him had
prescribed because the Department had not instituted disciplinary proceedings
against him within a reasonable time. The Director-General, the Applicant

6[2016] 4 BLLR 335 (CC)
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contended, knew about the alleged acts of misconduct since June 2011 but
only charged the Applicant during November 2014. The Applicant relies on the
former date because, according to him, the Department used a report of the
Auditor-General of 2011 to draft the charges against him.

[50] Charges of misconduct in the workplace do not prescribe as su
faimess requires employers to bring charges of misconduct against.emplo
within a reasonable time from when the employer became aware of the alleg

misconduct. An inordinate delay could render a dism Rsal for misconduct

procedurally unfair unless it can be shown that the
to take disciplinary action within a reasonable tj
condoned the misconduct and therefore whlf

“delay is not, by itself, f and even where waiver is not claimed or does
“@ dictates that disciplinary steps must be taken

[51] Appeal| Court {LAC), in Maluti Transport Corporation Ltd v

{ said that two basic requirements are to be met to retract
an eadjér election: a good reason and timeous notice.

L

i o ‘f"!r

f¢ Department explained that the delay was caused by several factors. These

. she was deprived of some of her powers when her suspension was lifted, and
| the Department still had to investigate the allegations. The Commissioner
considered these issues not to be in dispute and that the Department had
instituted disciplinary action against the Applicant within a reasonable time after
investigating the allegations. Thus, the Department had not waived its right to

7(1992) 13 ILJ 1563 (IC) at 1568A and 1569A.
8 (1999) 20 ILJ 2531 (LAC) at para 36.
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charge the Applicant. While the delay in taking disciplinary action against the
Applicant appears to be considerable, | cannot fault the Commissioner's
reasoning and the evidence upon which he accepted the Department's
explanation for the delay as reasonable. His conclusion is undoubtedly one that
a reasonable decision-maker could make,

The Applicant attacks the Commissioner's conclusion of substantive faimess in
relation to the actual allegations against him on amorphous g

s

Uy

Applicant seems to take the approach that he is not guilty-of c g ,h es 7, 8 and
9 and if he were guilty, then the Department acted. inconsistentip
sanction was inappropriate.

/S

Commissioner accepted the DirectoriGeneral's. evit nce that everyone who

had not left the employ of the Department were charged and dismissed and

those not charged had resigpgé
Instead, the essence of

chargesy(7, Rar

|- . ﬂv’l“;'
recommending the appointment of employees. In terms of charge 7, the

. Iiézmt is.alleged to have misrepresented, as chair of a relation committee,

P o ition. According to charge 8, the Applicant is alleged to have misrepresented

for a Mr Kgamedi to be appointed as Chief Director in the Office of the Director-
General at a higher salary than that advertised because Mr Kgamedi was
earning more at his previous employer even though the Department already
employed Mr Kgamedi at a lower salary. Charge 9 alleges that the Applicant
had misrepresented that a Ms Mduli met the academic requirements for the
position of Director: Secretariat Support when she did not and failed to disclose
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that she had failed the competent assessment, and yet he had recommended
her appointment to the position of Deputy Director even though she had not
applied for that position and it had not been advertised.

These are all serious charges, and each comprises elements of gross
dishonesty. The consequences of irregular appointments are sgy;ére and
prejudice the public service immensely. In essence, the allegatio amount to

a form of corruption.

find in his favour. | ¥ not state why the
Commissioner’s findings are those that a reasonable decision-maker could not

have made.

Commlssmne 5 ecm'ion However, it remains prudent to draw a line between

a review ang an appal. The Court must not simply prefer its view over that of
: g correct. The LAC held as follows in Fidelity Cash

Management SeA#ee v CCMA and Others®:

‘:Ih@ll often happen that, in assessing the reasonableness or otherwise of an
arbitration award or other decision of 2a CCMA commissioner, the Court feels
that it would have arrived at a different decision or finding to that reached by
the Commissioner. When that happens, the Court will need to remind itself that
the task of determining the fairness or otherwise of such a dismissal is in terms
of the Act primarily given to the Commissioner and that the system would never
work if the Court would interfere with every decision or arbitration award of the

CCMA simply because it,_that is the Court, would have dealt with the matier
differently.

?[2008] 3 BLLR 197 (LAC) paras 98-99.
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The Court will need to remind itself that it is dealing with the matter on review
and_the test on review is not whether or not the dismissal is fair or unfair but
whether or not the Commissioner's decision, one way or anocther, is one that a
reasonable decision-maker could not reach in all of the circumstances.”
(Emphasis added)

in respect of each of charges 7, 8 and 9, the Applicant deflects sponsibility
onto others and says that they should have satisfied themseife ikt he had

r

m.in relation

to charge 7 is that if he “had any intention of finding out the truﬂ: and making

an honest decision, he would have familiarise r__p‘ NMSeny ithithe AG. report and

the Policy Documents against the report of [o "‘
gy

i these reports were properly
ig-attention was drawn to the
discrepancies complained about, and that he had either unreasonably

disregarded this evide ‘or; despite this evidence, had reached conclusions

"Had the Arbitrator been diligent in his duty, he would have seen this mischief,
gross irregularity and desperation on the side of the [Department] to charge
and dismiss [the Applicant] for the charges that fabricated with no supporting
documents or investigation.”
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“The Arbitrator's decision on the matter is disturbing as {the Applicant]
explained the process to him at the time during this testimony and he failed to
be objective as he was intent of satisfying the interest of [the Director-General).”

The Applicant fails to put forward proper grounds of review, and when making

bald claims of bias (and therefore gross misconduct by the Commissioner), he

fails to substantiate the claims correctly or at all.

The Applicant's challenge relating to charge 9 also resoris tg blai'l_‘jihg othe
rather than putting forward reasons why the Commission had. unreasonably

5 he ,0-' :
that he failed to “use all the material evidence that was beloRa# including the

oral one to enable him to come to a better decision ... because he was blinded

nauseam, egsentially.co tentions that the Applicant is not guilty of misconduct;

e fo blame; and that the Director-General was herself suspended by

conclusior he Commissioner reached should be reviewed and set aside on
proper grounds of review. Bald criticism and attacks of the decisions of the

Commissioner are insufficient to sustain an application to review and set aside
&

The allegation of bias against the Commissioner and his alleged failure to apply
his mind to the matters at hand is unwarranted. Without deciding the merits of
his decision regarding the applicability of the other charges, it is apparent that
the Commissioner had carefully applied his mind to each of the charges levelled
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against the Applicant. As stated above, he considered that the presiding officer
of the disciplinary hearing had not made any findings regarding charges 2, 5
and 10 and therefore he lacked the necessary jurisdiction to consider whether
or not the Applicant was guilty of these charges. In regard to charge 6 he felt
Aty of
fdly set

the Department had withdrawn the charge. He found the Applicant not g
charges 1, 3 and 4. This could hardly be described as someone who bf [
is
N

out to find the Applicant guilty of the allegations against him a d r

dismissal was fair.

Service Act'9, Public Service Regulations and the g and Selection

at the empioﬁ"lj':ent relationship had

Wiy

broken down irretrievably and that itéwould be unreasonable to expect the

Policy of the Department. He agreed th

Department to take the Applicant bac

no remorse. The charges were serious. THusgfe reasoned that dismissal was

appropriate. His reasoning and conclusion is not one a reasonable decision-

maker could not make: \
Cross-review ’j

[68] | now tun taithe Department's application to review and set aside the award of

thedl omhi sioner. The Department takes issue with the Commissioner's
_:- e Applicant’s dismissal was procedurally unfair and for awarding
pensation equivalent to three months' remuneration. The
"Qémmi's'sioner concluded the dismissal to be procedurally unfair because the
Applicant was not given an opportunity to make representations regarding an
ébpropriate sanction.

[69] The Department contends the Commissioner's decision in this regard should
be set aside as irrational and not that of a reasonable decision-maker because,
among other things, even though the Commissioner did not consider it unfair

19 No. 103 of 1994.
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for the presiding officer of the disciplinary hearing not to postpone the hearing
and to proceed in the Applicant's absence, he still considered it unfair that the
Applicant was not given an opportunity to make representations regarding an
appropriate sanction.

Yet, he also concluded as follows:

“I cannot agree with the respond

to attend the disciplinary hearing; . -
was challenging the status of the ;
against him as he claj d t in terms of the PSA and the delegation of the
respondent such deldg fEsides with the Executive Authority not the

Director General. As'a res
to submit mitigating fagtors “after he had found him guilty in his absence
amoupis¥Eipio 'éﬁgral unfairness which infringed on the rights of the Applicant

! jctice; as a result an amount equivalent to Applicant's three
Wil be just and equitable to compensate for the infringement.”

: The Gommissioner’s reasoning about the latter is scant and irrational — more

friig of having found nothing wrong with the chairperson of the hearing
eedlng with the hearing in the absence of the Applicant. His reasoning
a ears to be that it was unfair because the Applicant had challenged whether

the Director-General was entitled to institute disciplinary proceedings against

him. This reasoning is unreasonable and not that of a reasonable decision-
maker for at least two reasons.

First, if the Applicant's challenge of the Director-General's authority to institute
disciplinary proceedings against him rendered the dismissal procedurally unfair
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because the chairperson failed to invite him to submit mitigating factors, then
the same reasoning would apply to the Applicant not appearing at the hearing
initially. He had all along challenged the authority of the Director-General to
institute disciplinary proceedings against him and that, rather than the spurious
reason of having to attend to other work-related matters, is the real reason for
his dismissive attitude towards the disciplinary proceedings.

[74] Second, and probably more importantly, once the Applicant adagt

i

Rd a sténp_e

[75] "Qught to have indicated

5 authority to initiate

[76] Moreover, there was no evidenc® before the Commissioner {or at least none
referred to
allowed to

[77]1 IbIS not insignificant that both the chairperson of the disciplinary hearing and
“” the Commissioner considered dismissal to be an appropriate sanction. The
Commissioner had done so even on the basis that the Applicant was guilty of
fewer charges than had been the case at the disciplinary hearing. Any
procedural defect that could have existed from the Applicant being denied an
opportunity to present mitigating factors must be weighed up against the

substantive issues.
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[78] In CAWU and Others v Sabrix (Pty) Ltd*', the Court referred with approval to a
litany of Labour Appeal Court cases'?, which support the view that the defects
in the disciplinary enquiry do not necessarily render the dismissal procedurally
unfair or entitle the Applicant to any relief. The nature and serioust_]a'ﬂ of the
allegations for which the Applicant was found guilty and he o;;iﬁbus

ietrievable breakdown in the trust relationship, coupled wij¥ plicant"'s

5

conclusion of procedural unfairness because the Applicant was reinvited to

make submissions in mitigation. The Commissio ner found that:

i

“... the allegations ... are of serious natug

dismissal. As a result it is my finding that Tstnisss

charges. There is no compeliing reason that could justify me interfering with
the sanction of dismissal imposed by the respondent on these allegations.
(Emphasis added) '

{79

}‘: io ing that the Applicant's dismissal was procedurally unfair is reviewed and

set aside. There is, therefore, no need to consider the Department's other
grounds of review.

Conclusion

¥ [1996] 1 BLLR 51 (IC).

12 See in this regard: Farmec (Edms) Bpk t/a Northern Transvaal Toyota v Efs (1993) 14 ILJ 137 (LAC),
Reckitt & Colman(SA) (Pty) Ltd v CWIU and Others (1992) 12 ILJ 806 (LAC) and Durban Confectionery
Works (Ply) Lid t/a Beacon Sweels v Majangaza (1993) 14 ILJ 663 (LAC).
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This Court is entitled to set aside an arbitration award if the Commissioner's
decision falls outside a band of decisions to which a reasonable person could
come on the available evidence. 3 It is not the correctness of the
Commissioner's decision that is relevant, but whether the result<6f the
arbitration proceedings is reasonable.

reasonable and does not fall to be reviewed and set ééih_e. qwever, the
Commissioner’'s decision that the Applicant's dismissal.._\f_vas pr:medually unfair

manner it considers app
this dispute were to fig

Commissioner other: thap, thedCommissioner. The disciplinary hearing, the

arbitration and'this casa have been conducted in a manner contrary to one of

e Court has a broad discretion, in terms of section 162 of the LRA, to make
an order for costs according to the requirements of the law and fairness. | have
addressed in detail the unwieldy approach the Applicant adopted. Not only are
there no reasons before me to suggest why costs should not foliow the resuit,
but there are also strong reasons that costs be awarded against the Applicant
for the manner in which this application has been prosecuted.

13 See: Sidumo and Another v Rustenburg Platinum Mines Ltd and Others [2007] 12 BLLR 1097 (CC).
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[85] Accordingly, the following order is made:

Order

The Applicant's application to review and set aside the Second
Respondent's award is dismissed. e
The Third Respondent’s cross-review is hereby granted, The demsnon‘uf

the Second Respondent only in so far as the Applige df'smisssf was

procedurally unfair is reviewed and set aside nd is ) labgd with the

A

following: ;
21  “The dismissal of the Appllcant was 'bothstantively and

procedurally fair.”

The Applicant is ordered to pay Fth;é 'Third Respondent.

: Haffegee, AJ
ARfing Judge of the Labour Court of South Africa
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